STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 VoIce: (302) 739-3620
DoVvER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: May 18, 2015
TO: The Honorable Michael Barbieri

FROM: Ms. Daniese McMul]i@?ﬂJ, ﬁ_z?i_i_tpargon
State Council for Persons with Disabilities

RE: H.B. 111 (Administration of Medications)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 111 which would update the
Delaware Code to clearly define the level of medication administration permitted by unlicensed personnel
and the settings in which they can administer medications. As you know, SCPD previously provided you
with preliminary comments via email on May 6" and received a response from the Division of Profession
Regulation (DPR) on May 7" (see attached). While SCPD appreciates DPRs response, Council reviewed
the bill again at its May 14" Policy and Law meeting and still has concerns with the proposed legislation
consistent with the following observations.

First, the sponsors may wish to reconsider the amendment which substitutes the term “Delacare”
regulations for “Delaware” regulations at line 11.  The term “Delacare” regulations has historically
referred to DSCY &F regulations applicable to the following facilities: 1) family child care homes; 2) large
family child care homes; 3) early care and education and school-age centers; and 4) residential and day
treatment program. These 4 facilities are subject to 4 corresponding sets of regulations, 9 DE Admin
Code Parts 101, 103, 104 and 105. The term is used in the DSCY&F website to refer to regulations in the
above contexts. See attachment. The term also appears sporadically in the actual regulations. See, e.g.,
9 DE Admin Code 103.7.1. Administration of medications for 3 of the 4 entities covered by the
Delacare regulations is covered by lines 27-32 of the bill. The only “Delacare” entity covered by new
§1932 is “residential child care facilities and Day Treatment Programs” defined at 9 DE Admin Code 105
(line 90). None of the other entities described in §1932 are covered by the Delacare regulations. The
conflict is that the amended definition of “Limited Lay Administration of Medications (LLAM)” appears
to limit it to conformity with Delacare regulations while the actual LLAM statute authorizes administration
in 4 of 5 entities not covered by the Delacare regulations.

Second, lines 62-65 authorize trained individuals to assist with medications on field trips and off-campus
activities. This provision was added to the Code through S.B. 257 in 2012. The sponsors may wish to
consult the Department of Education (DOE) to assess the value of an amendment at line 62. The
authorization to have staff “assist” (but not administer) medications is ostensibly limited to schools serving
students “in kindergarten through grade 12". While some students with disabilities are eligible for public



education at birth (e.g. deaf-blind; blind), most are eligible upon their third birthday. See Title 14 Del.C.
§1703(d)(1) and §3101(1). Students with disabilities have a right to participate in field trips with
accommodations. See e.g., attached Delaware Attorney General’s Opinion, “Nurse in Attendance on
Field Trips” (January 20, 1994). Therefore, it may be beneficial to amend line 62 to cover pre-
kindergarten students. The sponsors could simply amend line 62 by substituting “pre-kindergarten” for
“kindergarten”.

Third, SCPD notes that the renumbering of §1921(a)(18) and (19) at lines 66-71 could affect an
overlapping reference in H.B. 110, line 52. Hopefully, the Code Revisers would identify the overlap and
conform the references.

Fourth, the following description (lines 91-92) of settings in which LLAM can occur is problematic:

(3) Foster homes, group homes or adult day habilitation centers for individuals who are developmentally
disabled regulated by the State under Chapter 55 of Title 16.

There are multiple problems with this reference:
A. The term “developmentally disabled” is inconsistent with Title 29 Del.C. §608(b).

B. Title 16 Del.C. Chapter 55 does not regulate foster homes, group homes or adult day
habilitation centers.

C. The term “adult day habilitation centers” is limiting. This is a major concern. Consistent with
the attached January 2015 DDDS census, of 2,152 clients with day services, only 787 are in day
habilitation. The balance are served in pre-vocational and supported employment settings. As a resul,
LLAM will only be available in day-hab settings which provides a disincentive for individual to be served
in pre-vocational settings and supported employment. Providers will be deterred from allowing clients to
be employed off-site if they need medication during the work-day. This is inconsistent with Title 16
Del.C. §§743-744 which requires that policies support vocational opportunities in integrated settings.

D. The terms “foster homes” and “group homes” are limiting. They would not encompass
“supported living” settings. See attached DDDS census listing 34 individuals in such settings. Some
clients may benefit from “drop-in” support consisting of assistance with administration of medication at
least during a transition period upon initial residency.

E. Although children served in AdvoServ (regulated by DSCY &F) would be covered by line 90,
adults served in AdvoServ (regulated by DLTCRP under 16 DE Admin Code 3320) may not be covered by
the reference.

SCPD recommends consideration of the following substitute and renumbering of Pars. (4) and (5) as (5)
and (6) respectively:

(3) Group homes, foster homes, or supported living settings for individuals with developmental disabilities
either regulated by the State under Chapter 11 of Title 16 or operating through contractual arrangement
with the Division of Developmental Disabilities Services.

(4) Supported employment, vocational, pre-vocational, and day habilitation settings regulated or operating
through contractual arrangement with the Division of Developmental Disabilities Services.
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In assessing the above substitute, we note that the terms “supported living, supported employment, foster
care, vocational, and day habilitation are used in the DDDS enabling statute [29 Del.C. §7909A]. Council
also notes that foster homes with only one DDDS client are not licensed pursuant to 16 Del.C. §1102(4)
but would be under contractual arrangement with DDDS. The term “group home” is broader than
“neighborhood home” in recognition of AdvoServ using some group homes that are not licensed as
neighborhood homes. We used the term “regulated by the State under Chapter 11 of Title 16" since that is
the language used in lines 90, 96, and 97. The sponsors could consider amending all references to
“licensed by the State under Chapter 11 of Title 16". Finally, SCPD notes there are very few [e.g. 16 DE
Admin Code 3320.3.0, definition of “resident”] published DHSS regulations applicable to day programs
but, Council surmises, there are some unpublished regulatory or contractual standards imposed by DDDS.

Fifth, SCPD believes the bill should incorporate cross-disability based provisions given the Americans
with Disabilities Act (ADA), Olmstead decision and Governor Markell’s community-based and
employment initiatives.

Finally, SCPD would appreciate receiving a copy of any draft amendment for review prior to introduction.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
observations on the proposed legislation.

cc: The Honorable Bethany Hall-Long
Ms. Jill Rogers
Ms. Deborah Gottschalk
Ms. Maryann Mieczkowski
Ms. Mary Peterson
Ms. Jane Gallivan
Mr. David Mangler
Ms. Pamela Zickafoose
Ms. Pamela Tyranski
Mr. Brian Hartman
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 111 administration of medications 5-18-15



Hogges, Kyle (DSHS)

From: Mangler, David (DOS)

Sent: Thursday, May 07, 2015 9:24 AM

To: Hodges, Kyle (DSHS); Barbieri, Michael (LegHall)

Cc: Brian Hartman (bhartman@declasi.org); Gottschalk, Deborah I (DHSS); Mieczkowski,

Maryann (K12); Peterson, Mary (DHSS); Gallivan, Jane (DHSS); Maichle, Pat (DSHS);
Strauss, Wendy (K12); Zickafoose, Pamela C (DOS); 'Pamela Tyranski'
Subject: RE: HB 111 (Administration of Medications)

Kyle — thank you for sharing this. It was forwarded to Pam Zickafoose, the Executive Director for the Board of Nursing as
well as the Chair of the Board’s Practice & Education Committee, Pam Tyranski.

The Board’s and the AWSAM Committee’s work was directed to accomplish the goal of producing updated language
around the existing statute and associated Rules & Regulations to be consistent with other sections and current practice,
to resolve obsolete provisions, to update the curriculum to current practice and science, and to produce the supporting
updated documents for use by licensed entities for adoption in those specified sites — essentially a “clean it up”
assignment.

The Board was not instructed to expand its scope, i.e., the Board of Nursing has no authority to expand the scope of
other areas covered under the current definitions of entities approved in the current AWSAM (Assistance with Self-
Administration of Medication) language. The Board of Nursing’s scope does not extend to employers, nor should

it. Please recall that the AWSAM portion of Chapter 19 is “odd” in that it is an expansive description, along with detailed
Rules & Regulations, around a licensure exemption and as such is in no way regulating unlicensed assistive persons’
work. The expansive language and associated Rules make it appear that the Board of Nursing has authority over and
regulates unlicensed assistive persons — it does not. ‘

The changes contained in the House Amendment 1 were done purposeful and provided by the respective individuals
representing the various referenced statutes and/or Regulations. Again, purposefully not expanding the scope of the
Board’s authority.

Language referencing schools and the Department of Education continued to be included in HB111, including any new
language, with a great deal of reluctance as the Board found sufficient and abundant language existing in other statutes
and Regulations outside of Chapter 19 of Title 24 that more than adequately covered situations in those settings. It was
as a result of a coalition of parents with diabetic children threatening non-support of the Bill that resulted in including
language for schools, field trips, etc. that will ultimately be statutorily redundant. DOE representation was present
during the clean-up work to create the draft bill that has become HB 111. Further, the language referencing schools was
left as it was at the request of the DOE representative on the Committee.

Thank you.

David C. Mangler, MS, RN
Director

Delaware Department of State
Division of Professional
Regulation WO b
Phone: (302) 744-4501 G -t
Fax: (302) 739-2711 g

"Delivering Innovative and Responsive Services Through
Individual & Team Initiative, Creativity and Leadership."

DIVISON OF
PROFESSIONAL
REGULATION




From: Hodges, Kyle (DSHS)

Sent: Wednesday, May 06, 2015 5:29 PM

To: Barbieri, Michael (LegHall)

Cc: Brian Hartman (bhartman@declasi.org); Gottschalk, Deborah I (DHSS); Mieczkowski, Maryann (K12); Peterson, Mary
(DHSS); Mangler, David (DOS); Gallivan, Jane (DHSS); Maichle, Pat (DSHS); Strauss, Wendy (K12)

Subject: HB 111 (Administration of Medications)

Rep. Barbieri — below and attached (PDF file with attachments) are observations and recommendations that you may
want to consider for an amendment to H.B. 111. | have copied Divisions and Departments that are impacted by H.B. 111
and/or our recommendations. Thank you for your efforts regarding this issue and consideration of our comments.

David — you may want to forward to Robert Contino who is listed on the DPR website as President of the Board of
Nursing. | do not have contact information for him.

MEMORANDUM

DATE: May 6, 2015

TO: The Honorable Michael Barbieri

FROM: Ms. Daniese McMullin-Powell, Chairperson

State Council for Persons with Disabilities
RE: H.B. 111 (Administration of Medications)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 111 which will update the Delaware Code to
define the level of medication administration permitted by unlicensed personnel and the settings in which they can
administer medications. SCPD has the following observations and recommendations for your consideration.

First, you may wish to reconsider the amendment which substitutes the term “Delacare” regulations for “Delaware”
regulations at line 13. The term “Delacare” regulations has historically referred to DSCY&F regulations applicable to the
following facilities: 1) family child care homes; 2) large family child care homes; 3) early care and education and school-
age centers; and 4) residential and day treatment program. These 4 facilities are subject to 4 corresponding sets of
regulations, 9 DE Admin Code Parts 101, 103, 104 and 105. The term is used in the DSCY&F website to refer to
regulations in the above contexts. See attachment. The term also appears sporadically in the actual regulations. See,
e.g., 9 DE Admin Code 103.7.1. Administration of medications for 3 of the 4 entities covered by the Delacare
regulations is covered by lines 27-32 of the bill. The only “Delacare” entity covered by new §1932 is “residential child
care facilities and Day Treatment Programs” defined at 9 DE Admin Code 105 (line 90). None of the other entities
described in §1932 (lines 91-98) are covered by the Delacare regulations. The conflict is that the amended definition of
“Limited Lay Administration of Medications (LLAM)” appears to limit it to conformity with Delacare regulations while the
actual LLAM statute authorizes administration in 4 of 5 entities not covered by the Delacare regulations.



Second, lines 62-65 authorize trained individuals to assist with medications on field trips and off-campus activities. This
provision was added to the Code through S.B. 257 in 2012. You may wish to consult the Department of Education to
assess the value of an amendment at line 62. The authorization to have staff “assist” (but not administer) medications
is ostensibly limited to schools serving students “in kindergarten through grade 12". While some students with
disabilities are eligible for public education at birth (e.g. deaf-blind; blind), most are eligible upon their third

birthday. See Title 14 Del.C. §1703(d)(1) and §3101(1). Students with disabilities have a right to participate in field
trips with accommodations. See e.g., attached Delaware Attorney General’s Opinion, “Nurse in Attendance on Field
Trips” (January 20, 1994). Therefore, it may be beneficial to amend line 62 to cover pre-kindergarten students. The
sponsors could simply amend line 62 by substituting “pre-kindergarten” for “kindergarten”.

Third, SCPD notes that the renumbering of §1921(a)(18) and (19) at lines 66-71 could affect an overlapping reference in
H.B. No. 110, line 52. Hopefully, the Code Revisers would identify the overlap and conform the references.

Fourth, the following description (lines 93-95) of settings in which LLAM can occur is problematic:

(3) Foster homes, group homes or adult day habilitation centers for individuals who are developmentally
disabled regulated by the State under Chapter 55 of Title 16.

There are multiple problems with this reference:
A. The term “developmentally disabled” is inconsistent with Title 29 Del.C. §608(b).
B. Title 16 Del.C. Chapter 55 does not regulate foster homes, group homes or adult day habilitation centers.

C. The term “adult day habilitation centers” is limiting. This is a major concern. Consistent with the attached January
2015 DDDS census, of 2,152 clients with day services, only 787 are in day habilitation. The balance are served in pre-
vocational and supported employment settings. As a result, LLAM will only be available in day-hab settings which
provides a disincentive for individuals to be served in pre-vocational settings and supported employment. Providers will
be deterred from allowing clients to be employed off-site if they need medication during the work-day. This is
inconsistent with Title 16 Del.C. §§743-744 which requires that policies support vocational opportunities in integrated
settings.

D. The terms “foster homes” and “group homes” are limiting. They would not encompass “supported living”
settings. See attached DDDS census listing 34 individuals in such settings. Some clients may benefit from “drop-in”
support consisting of assistance with administration of medication at least during a transition period upon initial
residency.

E. Although children served in AdvoServ (regulated by DSCY&F) would be covered by line 90, adults served in AdvoServ
(regulated by DLTCRP under 16 DE Admin Code 3320) may not be covered by the reference.

SCPD recommends consideration of the following substitute and renumbering of Pars. (4) and (5) as (5) and (6)
respectively:

(3) Group homes, foster homes, or supported living settings for individuals with developmental disabilities either
regulated by the State under Chapter 11 of Title 16 or operating through contractual arrangement with the
Division of Developmental Disabilities Services.

(4) Supported employment, vocational, pre-vocational, and day habilitation settings regulated or operating
through contractual arrangement with the Division of Developmental Disabilities Services.

In assessing the above substitute, SCPD notes that the terms “supported living, supported empioyment, foster care,
vocational, and day habilitation are used in the DDDS enabling statute [29 Del.C. §7909A). Council also notes that foster
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homes with only 1 DDDS client are not licensed pursuant to 16 Del.C. §1102(4) but would be under contractual
arrangement with DDDS. The term “group home” is broader than “neighborhood home” in recognition of AdvoServ
using some group homes that are not licensed as neighborhood homes. SCPD used the term “regulated by the State
under Chapter 11 of Title 16" since that is the language used in lines 90, 96, and 97". You could consider amending all
references to “licensed by the State under Chapter 11 of Title 16". Finally, SCPD notes there are no published DHSS
regulations applicable to day programs but, Council surmises, there are some unpublished regulatory or contractual

standards imposed by DDDS.

Thank you for your consideration and please contact SCPD if you have any questions regarding our observations and
recommendations on the proposed legislation.

cc: Ms. Jane Gallivan, DDDS
Ms. Deborah Gottschalk, DHSS
Ms. Mary Peterson, DLTCRP
Ms. MaryAnn Mieczkowski, DOE
Mr. David Mangler, DPR
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 111 admin of meds 5-6-15

Kyle Hodges

State Council for Persons with Disabilities
410 Federal Street — Suite 1

Dover, DE 19901

Phone: (302) 739-3620

Email: Kyle.Hodges@state.de.us
Website: http://scpd.delaware.gov
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d!ﬁtm:hnmwlﬂmﬁwufnudlmﬂmnsamwm“whmbyanmc verifies the
Mpﬁmdmgmnmmwm:dmﬁomn-miw&ly disg.ed, propexly labeked
mMmsesrbcpaﬁm'sMswasmeitisgimmmm to the proper patieat
mdMEnknownﬂmmindicaﬁonsmﬁ;admgm&edmagewdﬂs;gimadmcmﬂn
pﬁm&nmmﬂsthcﬁnnmddmgwmﬁnﬂm.undathjsmmgmumwmm
M&mﬁmtfoﬂowmgmmwmﬁmdhmmeMMcmcﬁmm Id.

Iftlwpumofasinknhildmnmnts to that child self-administering medieation or designaes

someone to assist with i that child shonld be allowed to participate in school fisld

tﬁpsmdanmnc&dnmbcpmvidedumaﬂsnommdmmdwam&daﬂwmkw

to gecommodate a sick child, Hweva,apmmammmammmmmmh'n

wnyﬂmﬂmmgiverisminmmdimasdaﬁhadubwc. Parents can consent to a

care giver assisting with medications. " '
Assistunce with medications* js defined in the nusing stamie as follows:

() “Mm%mﬁmﬁm”mmsqunﬁgngmdmmﬂmm
mcpaﬁmththusdf-adnﬁnim-aﬂmufadrus- provided that the medication
is in the original container, with proper label and ditection, The designated
care provider must hold the container for the patient, assist patient jn taking
the medication.™ 24 Del. C. §1002. ,

byTbismmdo&snuthutudemeanﬁsmmwithmdicaﬁmuamcﬁmmhepﬁmmdMy
nurses. ' : - '

To conclude, If a child is disabled, the same accommodation afforded in an academic setting
must be availabie on field wips as the child has A right under fedeal law to participate in non.
academic and extracurricular sctivitiss, If thar accommodation is & numse, then the nurse must
be: in‘attendance on a fisid trip, s N
Anumemednotmmpanysickchﬂdmnmﬁddniw as patenis can copsent fo sclf-
administration of medication or appoint a designated cave giver if necessary, However, the
designated care giver must not take up the activities which wonld be considered administration
of mndimﬁonuuda-tthmsing Act as described abave,

Malcalm S. Cobin -
Asgistant Stme Solicitor

Loretta G. LaBar
Deputy Attomey General

Approved: Michael F. Foster
State Solicitor
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Division of Developemental Services
MONTHLY CENSUS
Souree: Division of Developmental Disabilities Services Client Registry System

January 2015

Number as of the
{last a‘ng of the month
A INSTITUTIONAL PLACEMENTS NEW CASTLE | KENT| SUSSEX | OUT OF STATE
MARY ANN COVERDALE CENTER 0 0 54 0 54
702 WAPLES WAY (COTTAGE) . 0 0 1 0 1
PSYCHIATRIC PLACEMENTS 2 0 0 0 2
NURSING HOMES | 49 7 7 1 64
- A, 121
B, COMMUNITY SERVICES/
RESIDENTIAL PLACEMENTS NEW CASTLE | KENT | SUSSEX
\ NEIGHBORHOOD (GROUP) HOMES/CLAs 571 | 144 178 893
S SHARED LIVING 1 32 25 98
SUPPORTED LIVING 12 5 17 34
OUT OF STATE 16 0 1 17
ETLA (Emergency Tempurary Living Arrangement) 5 1 3 ; 9
B. 1051
NEW CASTLE | KENT]| SUSSEX|
[C_FAMILY SUPPORT - 1587 630 | 677 [c.] 2,894

Completed: 2/5/15 lc

=

Revlsed 8/5/2014



sDelaware

T ntemla b

DAY HABILITATION

PRE-VOCATIONAL SERVICE

SUPPORTED EMPLOYMENT

SUPPORTED EMPLOYMENT AND PV or DH

SPECIAL SCHOOL GRADUATE NEW DAY SERVICE

|ADMISSIONS **

# Please nole that these individuals are already counted in the Family Support count.
#% Please note that these individuals are already counted in the Day Service totals above.




